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(f) Common control. (1) An SBLC must
not control, be controlled by, or be
under common control with another
SBLC.

(2) In the case of a purchase of an
SBLC by an organization that already
owns an SBLC, the purchasing entity
will have six months to submit a plan
to SBA for the divestiture of one of the
SBLCs. All divestiture plans must be
approved by SBA and SBA may with-
hold approval in its discretion. Divesti-
ture of the SBLC must occur within
one year of purchase date.

(3) Without prior written SBA ap-
proval, an Associate of one SBLC must
not be an Associate of another SBLC or
of any entity which directly or indi-
rectly controls, or is under common
control with, another SBLC.

(4) For purposes of paragraph (f) of
this section, common control means a
condition where two or more SBLCs,
either through ownership, manage-
ment, contract, or otherwise, are under
the Control of one group or Person (as
defined in §120.10 of this chapter). Two
or more SBLCs are presumed to be
under common control if they are Af-
filiates of each other by reason of com-
mon ownership or common officers, di-
rectors, or general partners.

(5) ‘‘Affiliate” has the meaning set
forth in §121.103 of this chapter.

(6) ‘““Control” means the possession,
direct or indirect, of the power to di-
rect or cause the direction of the man-
agement and policies of an SBLC or
other concern, whether through the
ownership of voting securities, by con-
tract, or otherwise. The common con-
trol presumption may be rebutted by
evidence satisfactory to SBA.

(g8) Management. An SBLC must em-
ploy full time professional manage-
ment.

(h) Borrowed funds. In general, an
SBLC may not be capitalized with bor-
rowed funds. Shareholders owning 10
percent or more of any class of its
stock must not use personally-bor-
rowed funds to purchase the stock un-
less the net worth of the shareholder is
at least twice the amount borrowed or
unless the shareholder receives SBA’s
prior written approval for a lower
ratio.

[73 FR 75515, Dec. 11, 2008]

§120.472

§120.471 What are the minimum cap-
ital requirements for SBLCs?

(a) Minimum capital requirements.
Each SBLC must maintain, at a min-
imum, unencumbered paid-in capital
and paid-in surplus of at least
$1,000,000, or ten percent of the aggre-
gate of its share of all outstanding
loans, whichever is more.

(b) Composition of capital. For pur-
poses of complying with paragraph (a)
of this section, capital consists only of
one or more of the following:

(1) Common stock;

(2) Preferred stock that is noncumu-
lative as to dividends and does not
have a maturity date;

(3) Additional paid-in capital rep-
resenting amounts paid for stock in ex-
cess of the par value;

(4) Retained earnings of the business;
and/or

(5) For limited liability companies
and limited partnerships, capital con-
tributions must not be subject to re-
payment at any specific time, must not
be subject to withdrawal and must
have no cumulative priority return.

(¢) Voluntary capital reduction. With-
out prior written SBA approval, an
SBLC must not voluntarily reduce its
capital, or repurchase and hold more
than 2 percent of any class or combina-
tion of classes of its stock.

(d) Issuance of securities. Without
prior written SBA approval, an SBLC
must not issue any securities (includ-
ing stock options and debt securities)
except stock dividends.

[73 FR 75516, Dec. 11, 2008]

§120.472 Higher individual minimum
capital requirement.

The Associate Administrator for Cap-
ital Access (AA/CA) may require, under
§120.473(d), an SBLC to maintain a
higher level of capital, if the AA/CA de-
termines, in his/her discretion, that the
SBLC’s level of capital is potentially
inadequate to protect the SBA from
loss due to the financial failure of the
SBLC. The factors to be considered in
the determination will vary in each
case and may include, for example:

(a) Specific conditions or cir-
cumstances pertaining to the SBLC;

(b) Exigency of those circumstances
or potential problems;
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(c) Overall condition, management
strength, and future prospects of the
SBLC and, if applicable, its parent or
affiliates;

(d) The SBLC’s liquidity and existing
capital level, and the performance of
its SBA loan portfolio;

(e) The management views of the
SBLC’s directors and senior manage-
ment; and

(f) Other risk-related factors, as de-
termined by SBA.

[73 FR 75516, Dec. 11, 2008]

§120.473 Procedures for determining
individual minimum capital re-
quirement.

(a) Notice. When SBA determines that
an individual minimum capital re-
quirement above that set forth in this
subpart or other legal authority is nec-
essary or appropriate for a particular
SBLC, SBA will notify the SBLC in
writing of the proposed individual min-
imum capital requirement, the date by
which it should be reached and will
provide an explanation of why the re-
quirement proposed is considered nec-
essary or appropriate.

(b) SBLC response. The SBLC may re-
spond to the notice. The response
should include any matters which the
SBLC would have SBA consider in de-
ciding whether individual minimum
capital requirements should be estab-
lished for the SBLC, what those capital
requirements should be, and, if applica-
ble, when they should be achieved. The
response must be in writing and deliv-
ered to the AA/CA within 30 days after
the date on which the SBLC received
the notice. SBA may shorten the time
for response when, in the opinion of
SBA, the condition of the SBLC so war-
rants, provided that the SBLC is in-
formed promptly of the new time pe-
riod, or the SBLC consents to the
shortening of its response time. In its
discretion, SBA may extend the time
period for good cause.

(c) Failure to respond. An SBLC that
does not respond within 30 days or such
other time period as may be specified
by SBA will have waived any objec-
tions to the proposed minimum capital
requirement and the deadline for its
achievement. Failure to respond will
also constitute consent to the indi-
vidual minimum capital requirement.
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(d) Decision. After the close of the
SBLC’s response period, the AA/CA will
decide, based on a review of SBA rea-
sons for proposing the individual min-
imum capital requirement, the SBLC’s
response, and other information con-
cerning the SBLC, whether the indi-
vidual minimum capital requirement
should be established for the SBLC
and, if so, the requirement and the date
it will become effective. The SBLC will
be notified of the decision in writing.
The notice will include an explanation
of the decision; except for a decision
not to establish an individual min-
imum capital requirement for the
SBLC.

(e) Submission of plan. The decision
may require the SBLC to develop and
submit to SBA, within a time period
specified, an acceptable plan to reach
the individual minimum capital re-
quirement by the date required.

(f) Change in circumstances. If, after
SBA’s decision in paragraph (d) of this
section, there is a change in the cir-
cumstances affecting the SBLC’s cap-
ital adequacy or its ability to reach the
required individual minimum capital
requirement by the specified date, ei-
ther the SBLC or the AA/CA may pro-
pose to the other a change in the indi-
vidual minimum capital requirement
for the SBLC, the date when the indi-
vidual minimum must be achieved,
and/or the SBLC’s plan (if applicable).
The AA/CA may decline to consider
proposals that are not based on a sig-
nificant change in circumstances or are
repetitive or frivolous. Pending a deci-
sion by the AA/CA on reconsideration,
SBA’s original decision and any plan
required under that decision will con-
tinue in full force and effect.

[73 FR 75516, Dec. 11, 2008]

§120.474 Relation to other actions.

In lieu of, or in addition to, the pro-
cedures in this subpart, the individual
minimum capital requirement for an
SBLC may be established or revised
through a written agreement or cease
and desist proceedings under subpart I
of this part.

[73 FR 75517, Dec. 11, 2008]
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